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I
INTRODUCTION

This matter concerns a dispute over the City of Santa Cruz’s (“City”) approval of a
Master Plan for Arané Gulch. Arana Gulch is a City-owned, 67.7-acre property located
approximately 1.5 miles east of downtown in the eastern part of the City. The property features
unique natural resources such as coastal prairie, Santa Cruz tarplant and riparian and wetland
habitat. Arana Gulch is bounded by the Santa Cruz Harbor to the south and residential
development to the west, east, and north. [2 AR 922'].

The Project site was purchased by the City in 1994 as part of an effort to acquire
Greenbelt properties, which can be traced to the voters® approval in 1979 of a greenbelt measure
known as Measure O. [2 AR 922; 3 AR 1237]. Prior to the City’s acquisition of Arana Gulch,
there were proﬁ()sals for development. [5 AR 2810-2822, 283 3-2845, 2862-2878, 2882-2906].
In the 1990's, General Plan amendments were considered that would allow development, but also
allow protection of some resources. The landowners’ counsel even floated a proposal to set aside
some acreage for preservation and engage in a public/private partnership to preserve some of the
Arana Gulch property as “greenbelt.” This proposal was touted as an option that would have
resulted in no cost to the City. [5 AR 2882-2883). In 1992, amendments to fhe General Plan
were adopted by the City Council that would have allowed development on the property with a
large area set aside as open space. [1 AR 133; 3 AR 1237]. Ultimately, however, the City was
able to purchase the property outright, set aside the property as open space, and allow public
access. [1 AR 133;3 AR 1237].

Since acquisition, the City of Santa Cruz Parks and Recreation Department has been

responsible for management and maintenance of Arana Guich. In 1997, the City Council
approved the Arana Guich Interim Management Plan. [1 AR 133; 3 AR 1237]. This Interim
Management Plan was intended to outline actions to manage and maintain the natural resources
within Arana Gulch. Key management issues included: 1.) management of existing grassland and

riparian areas; 2) management of the Santa Cruz tarplant; 3) maintenance of designated trails;

' “AR” is the citation the 13 volumes of the Administrative Record on file in this matter.
The number preceding “AR” is the volume number, and the number subsequent to “AR” is the
page number,

Petitioners’ Opening Brief
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and 4) fuel management and fire hazard reduction. Land use decisions were not part of the
Interim Management Plan. [1 AR 133; 3 AR 1237; 4 AR 2] 17].

Prior to approval of the Master Plan that is before the Court, the City considered a paved
bike path and suspension bridge through the Arana Gulch property connecting Broadway in the
City of Santa Cruz with Brommer Street/7th Avenue in unincorporated Santa Cruz County.
Environmental review for this project included the Broadway-Brommer Street
Bicycle/Pedestrian Path Environmental Assessment in 1997, and the Broadway-Brommer Street
Bicycle/Pedestrian Path Connection Environmental Impact Report (“Broadway-Brommer EIR”)
in 2002. [2 AR 924]. The City Council certified the Broadway-Brommer EIR, but declined to
take action on the project. [1 AR 133; 2 AR 924; 3 AR 1239].

In 2003, the City began the planning process for the Arana Gulch Master Plan (“Master
Plan”). The Master Plan was intended to supercede the Interim Management Plan. The City
Council directed that the Master Plan include the following uses: resource enhancement and
protection, a trail system that includes an east-west multi-use trail (i.e., the Broadway-Brommer
bike path), interpretive displays and overlook areas. [1 AR 134; 3 AR 1239]. The Master Plan
also includes development of the bike path on the adjacent Harbor District property. [1 AR 15; 2
AR 936-937; 3 AR 1269-1271]. The bike path is basically the implementation of the Broadway-
Brommer path without a second bridge, the Arana Creek Bridge. Instead, the proposed path
would also cross the Santa Cruz Port District’s property. [3 AR 1630; compare 12 AR 7866 with
3 AR 1270; 13 AR 8364]. In addition, the path will span Hagemann Gulch with a 340-foot-long,
single span, stress ribbon bridge. [2 AR 938).

The bike path is proposed to run through environmentally sensitive habitat areas
(“ESHA”), which includes habitat for the Santa Cruz tarplant, which is listed as “endangered” by
the State of California, and “threatened” under the federal Endangered Species Act. [2 AR 922)].
The southemn portion of Arana Gulch where the bike path will be constructed has been previously
designated by City consultants as a tarplant presefvation area. [1 AR 351; 5 AR 3186]. Atone
point, the City stated that *“{t]he path through Arana Gulch is not likely to conflict with potential
future uses because the City is trying to stay out of the entire Tarplant Preservation Area in
considering ‘development scenarios.” [4 AR 2245 (emphasis added)]. However, the Master Plan

calls for the bike path to bisect this area.
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In 2005, the City initiated environmental review for the Master Plan. The Master Plan
and the Environmental Impact Report for the Master Plan (referred to herein simply as the
“EIR”) were considered by the City of Santa Cruz Department of Parks and Recreation, the
Planning Commission of the City of Santa Cruz and the City Council. [1 AR 132]. On July 11,
2006, the City Council adopted the Master Plan and certified the EIR. Companion resolutions
were also adopted which remove antiquated land use designations that predate the City’s _
acquisition of the property (i.e., residential development). [1 AR 122-131; 172-226]. The EIR
states that the Broadway-Brommer bike path will have an adverse effect on the Santa Cruz
tarplant habitat, a California endangered species and a species listed as threatened under the
Federal Endangered Species Act. The City acknowledges that impacts to the “tarplant habitat” is
significant and unavoidable. [1 AR 4, 139]. The City attempts to belittle this determination by
claiming that this is a “conservative conclusion.” [1 AR 4;2 AR 615]. However, the tar plant is
an endangered species and the population at Arana Gulch is a distinet and genetically unique
population. [1 AR 437; 9 AR 5392]. Accordingly, a conservative approach is warranted.

The tarplant habitat is considered is considered an Environmentally Sensitive Habitat
Area ("ESHA™). The project’s impact on the tarplant habitat is also a violation of the Coastal
Act, in that the Act prohibits development in ESHA. Public Resources Code § 30240. The
Californja Coastal Commission was critical of the bike path bisecting tar plant habitat because

[a]s acknowledged in the [Broadway-Brommer] DEIR, the Santa Cruz tarplant population
“size is dynamic with slight shifts in location according to environmental conditions of a
given year.” It appears that the placement of a path at the proposed alignments would
inhibit the movement of this species and would serve to separate identified tarplant areas
(i.e. A through D) from one another.

[1 AR 34]. Gfey Hayes, on behalf of Petitioner Califomia Native Plant Society, stated that the

bike path was “destructive.” [1 AR 42]. Hayes is cited as an authority on the tarplant several

times in the Master Plan. [3 AR 1283, 1295-1296, 1298).

The California Department of Fish & Game also notes that tarplant can be observed in
different locales on the site over a long period of time. [1 AR 436]. At one time it was even
thought that the “Tarplant could recover either in close proximity or along the proposed
alignments in the future.” [12 AR 7910). Indeed, the population has been highly variable and
fluctuates on Arana Gulch, ranging from a population of 797 plahts to 65,000 plants in a given
year between 1998 and 2005. [2 AR 616; see also 3 AR 1283-1284 for surveys dating back to

Petitioners’ Opening Brief
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1977, 4 AR 2473-2474; 5 AR 3103; 8 4750]. Fish & Game also noted that the California
Endangered Species Act “require[s] that the impacts to the species from any project for which the
Department issues a permit be ‘minimized and fully mitigated.’ ... . We believe that splitting the
population in two by a bike path is not appropriate, may limit the recoverability of the
population, and may not be mitigable.” [1 AR 437]. Even the City’s Response to Comments
made by the Coastal Commission acknowledged that “[t]he reason that potential impacts were
determined to be significant and unavoidable, despite applicable recommended mitigation
measures, was that within the footprint of the paved multi-use trails there would be a loss of - |
historic Santa Cruz tarplant habitat.” [2 AR 615]. However, the City dismisses this impact
because “(i]t should be noted that there is uncertainty about the viability of the within the multi-
use trail alignments.” [Id.]. However, it is clear that the seedbank could still be viable since the
seeds remain viable for a long time. [8 AR 4750; 5 AR 3104].

Petitioners California Native Plant Society and Friends of Arana Guich have filed this
action challenging the approval of the Master Plan and the associated EIR. The main contention
in this case is that the Broadway-Brommer bike path that is desi gned to link the City of Santa
Cruz with unincorporated Santa Cruz County causes unavoidable environmental impacts, and
that the impact is unnecessary because there are feasible alternatives. Since 1987, Petitioner
California Native Plant Society advocated for protection of the tarplant in the location where the
bike path will be located. [5 AR 2813]. So while the tarplant was given a reprieve when the City
acquired the Property, the very actions of the City now further threaten the species.

II
PROCEDURAL HISTORY
The Master Plan and EIR were considered by the City’s Parks and Recreation
Commission, the Planning Commission and the City Council. The Parks and Recreation
Commission voted 4 to 2 to not certify the EIR and recommended that the “City Council reject
the Arana Gulch Master Plan and direct staff to prepare a new Master Plan that does not include
a bridge over Hagemann Gulch” and to include an alternative through Frederick Strect Park. [1
AR 228; 5 AR 2718; 6 AR 3352; 13 AR 8423,8429]. The Commission has previously rejected
the Broadway-Brommer connection through Arana Guich. [11 AR 7244; 13 AR 8100, 8110-

Petitioners” Opening Brief
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8111 (rejected in year 2000); 13 AR 8419]. On July 11, 2006, the City Counci'l- adopted the
Master Plan and certified the EIR, approved findings concerning the EIR, made a Statement of
Overriding Considerations approving the Project despite significant and unavoidable
environmental impacts, and approved the Master Plan and Resolutions for amendments to the
Local Coastal Implementation Plan Amendments, and zoning changes. [1 AR 122-131; 172-
226]. The City’s approval of the Master Plan and the EIR violates the California Environmental
Q'uality Act (“CEQA”-Public Resources Code § 21000, et seq.) and must be set aside. The
actions of the City in connection with approval of the Master Plan and the EIR was an abuse of
discretion because the City failed to follow the procedural and mandated requirements of CEQA.

Therefore, the City failed to proceed in a manner required by law.

I
LEGAL ARGUMENT
A.  Standard of Review
The standard of review in this case is generally whether the Respondent City abused its
discretion in connection with the Project. Code of Civil Procedure § 1094.5(b). Abuse of
discretion is established by any of the following:

1 the respondent has not proceeded in the manner required by law; or
2) the order or decision is not supported by the findings; or,
3) the findings are not supported by the evidence.

Code of Civil Procedure §1094.5(b).

If an agency fails to proceed in the manner required by law, the inquiry ends and the
decision must be set aside. The court does not apply the “substantial evidence” standard of
review if the agency fails to act in accordance with the law or with CEQA. Schoen v.
Department of Forestry & Fire Protection ( 1997) 58 Cal. App.4th 556, 565. “Conclusions of law
- .. are reviewed independently.” International Brotherhood of E‘Iecm'cal Workers v. Aubry
(1996) 42 Cal.App.4th 861, 868.

The California Supreme Court has just sustained a CEQA challenge to a Community Plan
and in doing so addressed the abuse of discretion standard of review in very clear terms.
Vineyard Area Citizens for Responsible Growth, Inc. v. City of Rancho Cordova (2007) 40 Cal.
4th 412.

Petitioners” Opening Brief
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1d. at 435 [emphasis added]. This CEQA challenge is primarily the type in which this Court is
called upon to “determine de novo whether the agency has employed the correct procedures,

‘scrupulously enforc[ing] all legislatively mandated CEQA requirements.””

 Peninsula Education Council Inc. v. Palos Verdes Peninsula Unified School Dist, (1989) 210
Cal. App.3d 155, 165, challenges to agency actions based upon alleged non-compliance with
CEQA are reviewed by the Courts depending upon whether the challenge is to procedurés used
or goes to the substantive decision made. If the challenged action involves procedures used, it is

a question of law requiring an independent determination by the reviewing court,

Save Our Peninsula Committee v. Monterey County Bd. of Supervisors (2001) 87 Cal.App.4th

99, the Court wrote,

“... an agency may abuse its discretion under CEQA either by failing to proceed in the
manner CEQA provides or by reaching factual conclusions unsupported by substantial
evidence. (§ 21168.5.) Judicial review of these two types of error differs significantly:

- While we determine de novo whether the agency has employed the correct
procedures, "scrupulously enforc|ing] all legislatively mandated CEQA
requirements" (Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 553,
564 ...), we accord greater deference to the agency's substantive factual conclusions. In
reviewing for substantial evidence, the reviewing court "may not set aside an agency's
approval of an EIR on the ground that an opposite conclusion would have been equally or
more reasonable," for, on factual questions, our task "is not to weigh conflicting evidence
and determine who has the better argument.” (Laurel Heights I, supra, 47 Cal.3d at p. 393
[Laurel Heights Improvement Assn, v. Regents of University of California (1988) 47
Cal.3d 376).

In evaluating an EIR for CEQA compliance, then, a reviewing court must adjust its
scrutiny to the nature of the alleged defect, depending on whether the claim is
predominantly one of improper procedure or a dispute over the facts. For example,
where an agency failed to require an applicant to provide certain information
mandated by CEQA and to include that information in its environmental analysis,
we held the agency "failed to proceed in the manner prescribed by CEQA." (Sierra
Club v. State Bd. of Forestry (1994) 7 Cal.4th 1215, 1236...; see also Santiago County
Water Dist. v. County of Orange, supra, [(1981)] 118 Cal. App. 3d [818] at p. 829 [EIR
legally inadequate because of lack of water supply and facilities analysis].)

The foregoing analysis by the California Supreme Court is not new law. Under East

A challenge to the legal adequacy of the EIR concerns the procedures used. In the case of

the overriding purpose of CEQA is to ensure that agencies regulating activities that may
affect the quality of the environment give primary consideration to preventing
environmental damage. [Citation] CEQA is the Legislature's declaration of policy that all
necessary action be taken 'to protect, rehabilitate, and enhance the environmental quality
of the state.[Citation] 'The EIR is the heart of CEQA' and the integrity of the process is
dependent on the adequacy of the EIR. [Citations] ‘The ultimate decision of whether to
approve a project, be that decision right or wrong, is a nullity if based upon an EIR that
does not provide the decisionmakers, and the public, with the information about the
project that is required by CEQA.' [Citation] The error is prejudicial 'if the failure to

Petitioners’ Opening Brief
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include relevant information precludes informed decisionmaking and informed public
participation, thereby thwarting the statutory goals of the EIR process.' [Citations] When
the informational requirements of CEQA are not complied with, an agency has failed to
proceed in 'a manner required by law' and has therefore abused its diseretion. [Citations]
"In sum, although the agency's factual determinations are subject to deferential review,
questions of interpretation or application of the requirements of CEQA are matters of law.
[Citations] While we may not substitute our judgment for that of the decision makers, we
must ensure strict compliance with the procedures and mandates of the statute.

Id. 87 Cal. App.4th at 117-118.

In determining whether an agency correctly interpreted and applied CEQA, the reviewing
court makes a de novo determination based upon independent review of the law and the record.
Laurel Heights Improvement Ass'n v. Regents of the University of California (1 988) 47 Cal.3d
376, 394-396. |

B. The City Failed to Proceed in a Manner Required by Law Because It Failed to
Consider a Reasonable Range of Feasible Alternatives -

The alternatives analysis in the EIR is deficient because the City illegally limited
the scope of alternatives analysis, and the alternatives were formulated in such a way as to
make the preferred project a foregone conclusion. The EIR set forth four alternatives,
including the CEQA-mandated “No Project” alternative (Alternative 1). [2 AR 1113].
The purpose of including the “No Project” alternative is to allow a comparison of the
environmental impacts of approving the proposed project with the effects of not
approving it. 14 CCR § 15126.6(e)(1); Planning & Conservation League v. Departihent
of Water Resources (2000) 83 Cal.App.4th 892, 917. The other alternatives included:
Alternative 2, which has no trail segments within Port District property; Alternative 3,
whi.ch is the proposed project but the trails are not paved; and, Alternative 4, which is an
unpaved trail system without the Hagemann Gulch Bridge and east-west bike path. [2 AR
1113-1114]. The EIR determines that Alternative 4 is the Environmentally Superior
Project. [2 AR 1119-1120].

CEQA requires the City to include in the EIR “feasible” alternatives to the Project
that would offer substantial advantages over the proposed Master Plan. Its failure to do
so was a failure to proceed in a manner required by law. Instead, the City simply
concluded that the proposed Master Plan was the only feasible project and that the

alternatives were infeasible. Thus, the City Council was precluded from making a
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reasoned choice among alternatives as required by CEQA, and the public was deprived of
an opportunity to review alternatives that would. offer environmental advantages over the

approved Master Plan.

1. The EIR Did Not Include Alternatives Which Can Feasibly Obtain Most of
the Basic Objectives of the Project as Required by CEQA Guideline Section
15126.6(a)

By narrowly defining the project objectives, instead of simply defining the Project
Objective as the development of a Master Plan for Arana Gulch with numerous possibilities for
uses, the City has ensured that only the proposed project would fit the criteria outlined in the
EIR. It is assumed that inclusion of the Broadway-Brommer bike path on Arana Gulch is
essential. This results is a skewed alternatives analysis.

The alternatives analysis in the EIR sets forth a list of narrowly-tailored project
objectives. [2AR 1116]. When agencies have excluded consideration of, or dismissed a
project alternative on the basis of, such a narrow project description, the courts have
found such a position untenable. Kings County Farm Bureau v. City of Hanford (1990) 221
Cal.App.3d 692, 735-737 (Respondent is not free of obligation to prepare a detailed
analysis of an alternative using natural gas as a power plant fuel simply because the
applicant, prior to commencing CEQA review, contracted with a utility to generate power
with coal). _

Prior to initiating environmental review in the case at bar, the City Council directed that
the Master Plan include the Broadway-Brommer Bike path. [5 AR 2580]. The east-west bike
connection has a long history, with the City making a pre-determination that such a link should
be made through Arana Gulch. [2 AR 2054].

The City Council made a finding “that none of the alternatives addressed in the Final EIR
would be both feasible and environmentally superior to the Project as mitigated with respect to
the significant effects of the project... .” [1 AR 174). This is because the Council believes that
the alternatives fail to meet all of the objectives of the Master Plan as narrowly defined. QOddly,
the EIR states that “Here, because the nature of the project at issue — a Master Plan - is
legislative in character, the City enjoys especially broad discretion in defining its project

objectives.” [2 AR 778]. This proves the Petitioners’ point. The whole purpose of the Master

Petitioners” Opening Brief
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Pian to “establish a vision and goals that wili shape the future of Arana Gulch as a unique open
space within the City of Santa Cruz.” [3 AR 1236]. Cléarly, the City was determined to have
certain components included as part of the Master Plan without prior examination of alternatives
to the Master Plan that would not result in significant unavoidable impacts to the Santa Cruz

tarplant.

2 The EIR Draws U(P Straw Alternatives That Are Not Designed to Meet
Narrowly Tailored Project Objectives, Accordingly, the City Failed to
Consider a Reasonable Range of Alternatives

Assuming, arguendo, that it is appropriate for an EIR to list a set of narrowly
defined project objectives, the EIR fails to set forth a range of feasible alternatives that
would meet the narrowly tailored objectives.

CEQA requires the City to set forth a reasonable range of feasible alternatives which

“offer substantial environmental advantages over the project proposal”. Citizens of Goleta

Valley v. Board of Supervisors (Goleta II), supra, 52 Cal.3d at 566.

[A]n EIR for any project subject to CEQA review must consider a reasonable range of
alternatives to the project, or to the location of the project, which: (1) offer substantial
environmental advantages over the project proposal (Pub. Resources Code, § 21002); and
(2) may be 'feasibly accomplished in a successful manner' considering the economic,
environmental, social and technological factors involved." (Goleta 11, supra, 52 Cal.3d at
p. 566.) The EIR "is required to make an in-depth discussion of those alternatives
identified as at least potentially feasible." (Sierra Club v. County of Napa (2004) 121

Cal. App.4th 1490, 1504, fn. 519 Cal. Rptr. 3d 1].)

Preservation Action Council v. City of San Jose (2006) 141 Cal. App. 4th 1336, 1350-1351. The
CEQA Guidelines requireé an EIR to:

- describe a range of reasonable alternatives to the project, or to the location of the project,
which would feasibly attain most of the basic objectives of the project but would
avoid or substantially lessen any of the significant effects of the project, and evaluate the

comparative merits of the alternatives.
14 CCR § 15126.6(a) [emphasis added).
The range of potential alternatives to the proposed project shall include those that could

feasibly accomplish most of the basic objectives of the project and could avoid or
substantially lessen one or more of the significant effects.

14 CCR § 15126.6(b); see also, Goleta 11, supra, 52 Cal. 3d at 556. This means, however, that

while the EIR is required to include alternatives capable of achieving most of the project
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